effectively precluded from invoking the seczion 2
negotiationr and arbitration procedures 1n crder
obtain ... terms more favorable than those provide
under" the Board's generic rates.
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Tc summarize, the FCC will preempt any state law or reguliation
that on its face orr in ;practical effect precludes
zelecommunications carriers from using the negotiation anc
arbitration procedures of the Act to obtain more favorable terms
and conditidons for interconnection. The Board's action 1is
“herefore inconsistent with FCC regulation and cannot be upheld as
2 valid exercise of state authority under Section 261.

CONCLUSION
Wherefore, for the foregoing reasons, this Court should
reverse and vacate the holding of the District Court thgt the New
Jersey Board of Public Utilities has authority under the
Telecommunications Act of 1996 to substitute generic rates for
rates in agreements reached pursuant to arbitration under 47 U.S.C.
§ 251 and 47 U.S.C. § 252, and provide any other relief that the
Court deems appropriate.
Respectfully Submitted,
Bl A
Blossom A. Peretz, Esg.
Ratepayer Advocate

Dated: November 20, 2000

On the brief:

Heikki Leesment, Deputy Ratepayer Advocate

Christopher J. White, Asst. Deputy Ratepayer Advocate

Elana Shapochnikov, Asst. Deputy Ratepayer Advocate
Brian M. Wondrack, Legal Consultant
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panties to this appeal; (3) the amount in controversy or other relief involved; and (4) the judgment or other action in the

district court or agency from which this appeal is taken:

1. This is an appeal from the decision of the District Court under Section 252(e)(6) of
the Federal Telecommmications Act of 1996.

2. The Division of the Ratepayer Advocate, Plaintiff-Intervenor below.

3. Reinstatement of arbitrated rates and declaratory and injunctive relief pursuant to
26 U.S.C. 4% 2201, 2202, and 47 U.S.C. 252 (e)(g
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{  Order and Opinion issued June 6, 2000.
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Summary Judgment .
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ISSUES TO BE RAISED ON APPEAL

t

LI

h

whether the New Jersey Board of Puplic Utilities (“Board’s™) action below is Ultra Vires
and it lacks authority under Sections 251and 252 of the Act to substitute Generic
Proceeding provisions for arbitrated provisions;

whether the Supremacy Clause of the United States Constitution preempts the Board
action 1n substituting Generic Proceeding provisions for arbitrated provisions:

whether Section 253 of the Act and the Federal Communications Commisison (* FCC's™)
Memorandum Opinion and Order and the FCC's Arkansas Preemption Order preempts
the Board's action in substituting Generic Proceeding provisions for arbitrated
provisions;

whether, as a matter of law, the AT& T Communications of New Jersey, Inc. (AT&T) and
Bell Atlantic - New Jersey, Inc. (BA-NJ)Y(AT&T/BA-NJ) interconnection agreement with
arbitrated provisions meets the requirements of Sections 251 and 252 and the regulations
implementing these sections or alternatively, whether the interconnection agreement
meets the standards set forth in Section 252(d). If it does, the AT&T and BA-NJ
interconnection agreement with arbitrated provisions should be re-instated;-

whether BA-NJ has waived any rights to challenge the Arbitration Award due to its
failure to assert objections during the arbitration proceeding or otherwise reserve its
rights in said proceeding that the Arbitrated Award does not meet the requirements of
Section 252(e)(2)(B); and.

Under the Federal Telecommunications Act of 1996 and the FCC'’s rules, two-way
trunking is required. -



STATUTORY ADDENDUM
47 U.8.C. § 251
§.252. Interconnection

(a) General duty of telecommunications carriers. Each
telecommunications carrier has the duty--

{2} tTo interconnect directly or indirectly with the facilities
and eguipment of other telecommunications carriers; and

(2' not to install network features, functions, or
capakilities- that do not comply with the guidelines and standards
established pursuant to section 255 or 256.

(b) Obligations of all local exchange carriers. Each local
exchange carrier has the following duties:

(1) Resale. The duty not to prohibit, and not to impose
unreasonable or discriminatory conditions or limitations on, the
resale of its telecommunications services. ‘

(2} Number portability. The duty to provide, to the extent
technically feasible, number portability in accordance with
regquirements prescribed by the Commission.

(3; Dialing parity. The duty to provide dialing parity to
competing providers of telephone exchange service and telephone
toll service, and the duty to permit all such providers to have
nondiscriminatory access to telephone numbers, operator services,
directory assistance, and directory listing, with no unreasonable
dialing delays.

{4 Access to rights-of-way. The duty to afford access to the
poles, ducts, conduits, and rights-of-way of such carrier to
competing providers of telecommunications services on rates,
terms, and conditions that are consistent with section 224.

(5, Reciprocal compensation. The duty to establish reciprocal
compensation arrangements for the transport and termination of
telecommunications.

{c; Additional obligations of incumbent local exchange carriers.
In addition to the duties contained in subsection (b), each
incumbent local exchange carrier has the following duties:

(1, Duty to negotiate. The duty to negotiate in good faith in
accordance with section 252 [47 USCS § 252] the particular terms
and conditions of agreements to fulfill the duties described in
paragraphs (1) through (5) of subsection (b) and this subsection.
The reguesting telecommunications carrier also has the duty to
negotiate in good faith the terms and conditions of such
agreements.

(2) Interconnection. The duty to provide, for the facilities
and equipment of any requesting telecommunications carrier,
interconnection with the local exchange carrier's network--

(A) for the transmission ‘and routing of telephone exchange



service and exchange access;

(B, at any tecnnicelly feasible point within the
network;

(C} that is at least egual in guality to that provided by
~he local exchange carrier to itself or to any subsidiary,
affiliate, or any other party to which the carrier provides
interconnection; and -

(D) on rates, terms, and conditions that are just,
reascnable, and nondiscriminatory, in accordance with the terms
and conditions of the agreement and the requirements of this
section and section 252.

{2) Unbundled access. The duty to provide, to any requesting
telecommunications carrier for the provision of a
telecommunications service, nondiscriminatory access to network
elements on an unbundled basis at any technically feasible point
on rates, terms, and conditions that are just, reasonable, and
nondiscriminatory in accordance with the terms and conditions of
the agreement and the requirements of this section and section
252. An incumbent local exchange carrier shall provide such
unbundled network elements in a manner that allows requesting
carriers to combine such elements in order to provide such
celecommunications service.

(47 Resale. The duty--

(A) to offer for resale at wholesale rates any
telecommunications service that the carrier provides at retail to
subscribers who are not telecommunications carriers; and

(B) not to prohibit, and not to impose unreasonable or
discriminatory conditions or limitations on, the resale of such
telecommunications service, except that a State commission may,
consistent with regulations prescribed by the Commission under
this section, prohibit a reseller that obtains at wholesale rates
z telecommunications service that is available at retail only to

]

0

arrier's

& category of subscribers from offering such service to a
different category cof subscribers.

(5) Notice of changes. The duty to provide reasonable public
notice of changes in the information necessary for the
transmission and routing of services using that local exchange
carrier's facilities or networks, as well as of any other changes
that would affect the interoperability of those facilities and
networks.

{(6) Collocation. The duty to provide, on rates, terms, and
conditions that are just, reasonable, and nondiscriminatory, for
physical collocation of equipment necessary for interconnection
or access to unbundled network elements at the premises of the
local exchange carrier, except that the carrier may provide for
virtual collocation if the local exchange carrier demonstrates to
the State commission that physical collocation is not practical
for technical reasons or because of space limitations.

(d) Implementation.



{2 In general. Withir € months after the date of enacimen:t cC
the Telecommunications Act of 189¢, the Commission shall complez
all actions necessary to establish regulations to implement the
reguirements of this section.

. {Z) Access standards. In determining what network element
should be made available for purposes of subsection (c) (3), the
Commission shall consider, at a minimum, whether--

(A) access to such network elements as are proprietary in
nature 1s necessary; and

(B) the failure to provide access tc such network elements
would 1impair the ability of the telecommunications carrier
seek.ng access to provide the services that it seeks to offer.

{3) Preservation of State access regulations. In prescribing

and enforcing requlations to implement the requirements of this
section, *the Commission shall not preclude the enforcement of any
reguiation, order, or policy of a State commission that--

(A) establishes access and interconnection obligations of
locai exchange carriers;

(B) is consistent with the requirements of this section;

S
e

and
(C) does not substantially prevent implementation of the
requirements of this section and the purposes of this part.

{e; Numbering administration.

(1) Commission authority and jurisdiction. The Commission
shall create or designate one or more impartial entities to
administer telecommunications numbering and to make such numbers
available on an equitable basis. The Commission shall have
exclusive jurisdiction over those portions of the North American.
Numbering Plan that pertain to the United States. Nothing in this
raragraph shall preclude the Commission from delegating to State
commissions or other entities all or any portion of such
Jurisdiction.

(2) Costs. The cost of establishing telecommunications
numbering administration arrangements and number portability
shall be botne by all telecommunications carriers on a
competitively neutral basis as determined by the Commission.

{3} Universal emergency telephone number. The Commission and
any agency or .entity to which the Commission has delegated
authority under this subsection shall designate 9-1-1 as the
universal emergency telephone number within the United States for
reporting an emergency to appropriate authorities and requesting
assistance. The designation shall apply to both wireline and
wireless telephone service. In making the designation, the
Commission (and any such agency or entity) shall provide
appropriate transition periods for areas in which 9-1-1 is not in
use as an emergency telephone number on the date of enactment of
the Wireless Communications and Public Safety Act of 1999.

(f) Exemptions, suspensions, and modifications.



Exemption for certair rura: telephone companies.
(A: Exemption. Subsection (¢! oI this section shall not

apply tc a rural telephone company until (i) such company has
received a bona fide request for interconnection, services, or
netwcrk elements, and (ii) the State commission determines {under

suoparagraph (B)) that such reguest 1s not unduly economically
burdensome, is technically feasible, and is consistent with )
section 254 (other than subsections (b) {(7) and (c) (1) (D) thereof;.

(B} State termination oI exemption and implementation

ne uie. The party making a bona fide request of a rural

phone company for interconnection, services, Or network
lements shall submit a notice of its reguest to the State
commission. The State commission shall conduct an inguiry for the
purpose of determining whether to terminate the exemption under
subparagraph (A). Within 120 days after the State commission
receives notice of the request, the State commission shall
terminate the exemption if the request is not unduly economically
burdensome, is technically feasible, and is consistent with
section 254 (other than subsections (b) (7) and (c) (1) (D)
thereof). Upon termination of the exemption, -a State commission
shall establish an implementation schedule for compliance with
the request that 1s consistent in time and manner with Commission
regulations. .

(C) Limitation on exemption. The exemption provided by this
paragraph shall not apply with respect to a request under
subsection (c) from a cable operator providing video programming,
and seeking to provide any telecommunications service, in the
area in which the rural telephone company provides video
programming. The limitaticon contained in this subparagraph shall
not apply to a rural telephone company that is providing video
programming on the date of enactment of the Telecommunications
Act of 1996. .

{2 Suspensions and modlflcaulons for rural carriers. A local
exchange carrier with fewer than 2 percent of the Nation's
subscriber lines installed in the aggregate nationwide may
petition a State commission for a suspension or modification of
the appl-<ation of a requirement or requirements of subsection
(b, or (c; to telephone exchange service facilities specified in
such petition.:The State commission shall grant such petition to
the extent that, and for such duration as, the State commission
determines that such suspension or modlflcatlon——

(A) 1s necessary--

(1) to avoid a significant adverse economic impact on
users of telecommunications services generally;

(11) to avoid imposing a requirement that is unduly
economically burdensome; or

(iii) to avoid imposing a requirement that is
technically infeasible; and

(B) 1s consistent with the public interest, convenience,
and necessity.

M ¢t n
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The State commission shall act upon any petition filec utnaer
this paragraph within 180 days after receiving such petition.
Pending such action, the State commission may suspend enforcemenz
cof tne requirement or requirements to which the petition applies
with respect to the petitioning carrier or carriers.

{(g) Continued enforcement of exchange access and interconnection
requirements. On and after the date of enactment of the
Telecommunications Act of 1996, each local exchange carrier, to
“he extent that it provides wireline services, shall provide
exchange access, information access, and exchange services for
sucr. access .to interexchange carriers and information service
providers in accordance with the same equal access and
nondiscriminatory interconnection restrictions and obligations
{including receipt of compensation} that apply to such carrier on
the date immediately preceding the date of enactment of the
Telecommunications Act of 1996 under any court order, consent
decree, or regulation, order, or policy of the Commission, until
such restrictions and obligations are explicitly superseded by
regulations prescribed by the Commission after such date of
enactment. During the period beginning on such date of enactment
and until such restrictions and obligations are so superseded,
such restrictions and obligations shall be enforceable in the
same manner as regulations of the Commission.

th} Definition of incumbent local exchange carrier.

(1 Definition. For purposes of this section, the term
"incumbent local exchange carrier"” means, with respect to an
area, the local exchange carrier that--

(A) on the date of enactment of the Telecommunications Act
cf 1996, provided telephone exchange service in such area; and

(B) (i) on such date of enactment, was deemed to be a
memper of the exchange carrier association pursuant to section.
£9.601 (b) of the Commission's regulations (47 C.F.R. 69.601(b));
or

(ii) is a person or entity that, on or after such date
of enactment, became a successor or assign of a member described
in clause (i). A ‘

{2) Treatment of comparable carriers as incumbents. The
Commission may, by rule, provide for the treatment of a local
exchange carrier (or class or category thereof) as an incumbent
local exchange carrier for purposes of this section if--

(A) such carrier occupies a position in the market for
telephone exchange service within an area that is comparable to
the position occupied by a carrier described in paragraph (1);

(B) such carrier has substantially replaced an incumbent
local exchange carrier described in paragraph (1); and

(C) such treatment is consistent with the public interest,
convenience, and necessity and the purposes of this section.



{1, Savings provision. Nothinc in this section shall be
censtrued tce limit or ctherwise affect the Commission's authorizy
under section 201.

47 USC § 252

§ 25Z. Procedures for negotiation, arbitration, and approval of
agreements

{a: Agreements arrived at through negotiation.

{1y Vecluntary negotiations. Upon receiving a request for
interconnection, services, or network elements pursuant to
section 251, an incumbent local exchange carrier may negotiate
and enter into a binding agreement with the reguesting
telecommunications carrier or carriers without regard to the
standards set forth in subsections (b) and (c) of section 251.
The agreement shall include a detailed schedule of itemized
charges for interconnection and each service or network element
included in the agreement. The agreement, including any
interconnection agreement negotiated before the date of enactment
of the Telecommunications Act of 1996, shall be submitted to the
State commission under subsection (e) of this section.

(2. Mediation. Any party negotiating an agreement under this
section may, at any point in the negotiation, ask a State
commission to participate in the negotiation and to mediate any
alfferences arising in the course of the negotiation.

(b} Agreements arrived at through compulsory arbitration.

(1) Arbitration. During the period from the 135th to the 160th
day f{inclusive) after the date on which an incumbent local
exchange carrier receives a request for negotiation under this
section, the carrier or any other party to the negotiation may.
petition a State commission to arbitrate any open issues.

(2) Duty of petitioner.

(A) A party that petitions a State commission under
paragraph * 1) shall, at the same time as it submits the petition,
provide the State commission all relevant documentation
concerning-- - )

{i) the unresolved issues;

(11) the position cf each of the parties with respect to
those issues; and '

(iii) any other issue discussed and resolved by the
parties.

(B) A party petitioning a State commission under paragraph
(1) shall provide a copy of the petition and any documentation to
the other party or parties not later than the day on which the
State commission receives the petition.

(3) Opportunity to respond. A non-petitioning party to a
negotiation under this section may respond to the other party's
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DeITlTion anc provide such additional information as 1 b
within 2% days after the State commission receives the pe
i4) Action by State commission.

(A) The State commission shall limit its consideration of
any petition under paragraph (1) (and any response thereto) to
the issues set forth in the petition and in the response, if any,
filed under paragraph (3). X

(B) The State commission may require the petitioning party
and the responding party to provide such information as may be
necessary for the State commission to reach a decision on the
unresclved issues. If any party refuses or fails unreasonably tc
respond on a timely basis to any reasonable request from the
State commission, then the State commission may proceed on the
pasis of the best information available to it from whatever
source derived.

(C) The State commission shall resolve each issue set forth
in the petition and the response, if any, by imposing appropriate
conditions as required to implement subsection (c) upon the
parties to the agreement, and shall conclude the resolution -of
any unresolved issues not later than 9 months after the date on
wnich the local exchange carrier received the request under this
section.

(5) Refusal to negotiate. The refusal of any other party to
the negotiation to participate further in the negotiations, to
cooperate with the State commission in carrying out its function
as an arbitrator, or to continue to negotiate in good faith in
the presence, or with the assistance, of the State commission
shall be considered a failure to negotiate in good faith.

(c) Standards for arbitration. In resolving by arbitration under
subsection (b) any open issues and imposing conditions upon the
parties to the agreement, a State commission shall--

(1} ensure that such resolution and conditions meet the
requirements of section 251, including the regulations prescribed
by the Commission pursuant to section 251,

(2) establish any rates for interconnection, services, or
network elements according to subsection (d); and

{3, provide a schedule for implementation of the terms and
conditions by the parties to the agreement. -

(d} Pricing standards. -

(1) Interconnection and network element charges.
Determinations by a State commission of the just and reasonable
rate for the interconnection of facilities and equipment for
purposes of subsection (c) (2) of section 251, and the just and
reasonable rate for network elements for purposes of subsection
(c) (3) of such section --

(A) shall be--
(1) based on the cost (determined without reference to a
rate-of-return or other rate-based proceeding) of providing the



inTerconnection ©r network element (whichever is applicable;, anc
{(11) nondiscriminatory, and
(B) may include & reasonable profit.
12) Charges for transport and termination of traffic,
(A} In general. For the purposes of compliance by an

/
—

incumbent local exchange carrier with section 251 (b) (5), a State
commissicn shall not consider the .terms and conditions for
reciprocal compensation to be just and reasonable unless--

(1) such terms and conditions provide for the mutual and

reciproca.l recovery by each carrier of costs associated with the
transport and termination on each carrier's network facilities cZ
calls that qriginate on the network facilities of the other
carrier; and

(ii) such terms and conditions determine such costs on
the basis 0f a reasonable approximation of the additional costs
of terminating such calls.

(B) Rules of construction. This paragraph shall not be
construed--

{1) to preclude arrangements that afford the mutual
recovery of costs through the offsetting of reciprocal
obligations, including arrangements that waive mutual recovery
{such as bill-and-keep arrangements); or

{1i) to authorize the Commission or any State commission
to engage in any rate regulation proceeding to establish with
particularity the additional costs of transporting or terminating
calls, or to require carriers to maintain records with respect to
the additional costs of such calls.

{3} Wholesale prices for telecommunications services. For the
purpocses of section 251 (c) (4), a State commission shall determine
wholesale rates on the basis of retail rates charged to
subscribers for the telecommunications service requested,
excluding the portion thereof attributable to any marketing,
billing, collection, and other costs that will be avoided by the
iocal exchange carrier.

(e) Approval by State commission.

(1, Approval required. Any interconnection agreement adopted
by negotiation or arbitration shall be submitted for approval to
the State commission. A State commission to which an agreement is
submitted shall approve or reject the agreement, with written
findings as to any deficiencies.

(2} Grounds for rejection. The State commission may only
reject--

(R) an agreement (or any portion thereof) adopted by
negotiation under subsection (a) if it finds that--

(1) the agreement (or portion thereof) discriminates
against a telecommunications carrier not a party to the
agreement; or

(11) the implementation of such agreement or portion is
not consistent with the public interest, convenience, and



necessity; oOr

(B: an agreement {or any portion therecf} adoptecd by
arpitration under subsection (b) 1f it finds that the agreement
does not meet the requirements of section 251, 1including the
regu.ations prescribed by the Commission pursuant to section 251,
or thne standards set forth in subsection (d) of this section.

{3) Preservation of authority. -Notwithstanding paragraph (2),
but subject to section 253, nothing in this section shall
cronibit a State commission from establishing or enforcing other
regurements of State law in 1its review of an agreement,
inciuding regquiring compliance with intrastate telecommunications
service quality standards or requirements.

(4) Schedule for decision. If the State commission does not
act to approve or reject the agreement within 90 days after
submissicn by the parties of an agreement adopted by negotiation
under subsection (a), or within 30 days after submission by the
parties of an agreement adopted by arbitration under subsection
(b;, the agreement shall be deemed approved. No State court shall
have Jurisdiction to review the action of a State commission in
approving or rejecting an agreement under this section.

{5) Commission to act if State will not act. If a State
commission fails to act to carry out its responsibility under
this section in any proceeding or other matter under this
section, then the Commission shall issue an order preempting the
State commission's jurisdiction of that proceeding or matter
within 90 days after being notified (or taking notice) of such
failure, and shall assume the responsibility of the State
commission under this section with respect to the proceeding or
matter and act for the State commission.

(6) Review of State commission actions. In a case in which a
State fails to act as described in paragraph (5), the proceeding
by the Commission under such paragraph and any judicial review of
the Commission's actions shall be the exclusive remedies for a.
State commission's failure to act. In any case in which a State
commission makes a determination under this section, any party
aggrieved by such determination may bring an action in an
appropriate Federal district court.to determine whether the
agreement or statement meets the requirements of section 251 and
this section. - ‘

(f) Statements of generally available terms.

(1) In general. A Bell operating company may prepare and file
with a State commission a statement of the terms and conditions
that such company generally offers within that State to comply
with the requirements of section 251 and the regulations
thereunder and the standards applicable under this section.

(2) State commission review. A State commission may not
approve such statement unless such statement complies with
subsection (d) of this section and section 251 and the
regulations thereunder. Except &s provided in section 253,



nothing 1n this section shall prohibi: a State commission Irom
establishing or enforcing other requirements of State law in 1ts
review of such statement, 1ncluding requiring compliance with
intrastate telecommunications service guality standards or
regulrements.
~ (3) Schedule for review. The State commission to which a
statement 1s submitted shall, not .later than 60 days after the
date of such submission--

(&) complete the review of such statement under paragraph
{2) {including any reconsideration thereof), unless the
submitting carrier agrees to an extension of the period for such
review; or .

(B) permit such statement to take effect.

(4) Authority to continue review. Paragraph (3) shall not
preclude the State commission from continuing to review a
statement that has been permitted to take effect under
subparagraph (B) of such paragraph or from approving or
disapproving such statement under paragraph (2).

{(5) Duty to negotiate not affected. The submission or approval
of a statement under this subsection shall not relieve a Bell
operating company of its duty to negotiate the terms and
conditicns of an agreement under section 251.

{g) Consolidation of State proceedings. Where not inconsistent
with the requirements of this Act, a State commission may, to the
extent practical, consolidate proceedings under sections 214 (e},
251(f), 253, and this section in order to reduce administrative
purdens on telecommunications carriers, other parties to the
proceedings, and the State commission in carrying out its

responsibilities under this Act.

'nj Filing required. A State commission shall make a copy of
each agreement approved under subsection (e) and each statement
approved under subsection (f) available for public inspection and
copying within 10 days after the agreement or statement is
approved. The State commission may charge a reasonable and
nondiscriininatory fee to the parties to the agreement or to the
party f£iling the statement to cover the costs of approving and
£.ling such agreement or statement. )

‘1} Availability to other telecommunications carriers. A local
exchange carrier shall make available any interconnection,
service, or network element provided under an agreement approved
under this section to which it is a party to any other requesting
telecommunications carrier upon the same terms and conditions as
those provided in the agreement.

() Definition of incumbent local exchange carrier. For purposes
of this section, the term "incumbent local exchange carrier" has
the meaning provided in section 251 (h).



47 U.s.C. § 251
§ 26.. Effect on other requirements

(a) Commission regulations. Nothing in this part shall be
construed to prohibit the Commissien from enforcing regulations
prescribed prior to the date of enactment of the
Telecommunications Act of 1986 in fulfilling the reguirements of
this part, to the extent that such regulations are not
inconsistent with the provisions of this part.

(b) Existing State regulations. Nothing in this part shall be
construed to prohibit any State commission from enforcing

)

n
regulations prescribed prior to the date of enactment of the
Telecommunications Act of 1996, or from prescribing regulations
after such date of enactment, in fulfilling the requirements of
this part, 1f such regulations are not inconsistent with the
provisions of this part. -

(c) Additional State requirements. Nothing in this part
precludes a State from imposing reguirements on a
telecommunications carrier for intrastate services that. are
necessary to further competition in the provision of telephone
exchange service or exchange access, as long as the State's
requirements are not inconsistent with this part or the
Commission's regulations to implement this part.
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